We provide the first study of varying use of arbitration clauses across contracts within the same firms. Using a sample of 26 consumer contracts and 164 nonconsumer contracts from large public corporations, we compared the use of arbitration clauses in firms' consumer and nonconsumer contracts. Over three-quarters of the consumer agreements provided for mandatory arbitration but less than 10% of the firms' material nonconsume, nonemployment contracts included arbitration clauses. The absence of arbitration provisions in the vast majority of material contracts suggests that, ex ante, many firms value, even prefe, litigation over arbitration to resolve disputes with peers. Our data suggest that the frequent use of arbitration clauses in the same firms' consumer contracts may be an effort to preclude aggregate consumer action rather than, as often claimed, an effort to promote fair and efficient dispute resolution.
INTRODUCTION
Arbitration clauses are common features of American consumer agreements. Popular products such as cellular phone service, credit cards, and discount brokerage typically come with fine-print contracts in which customers waive their right to litigate disputes in court. Knowingly or not, the customer who signs these contracts agrees to submit disputes to arbitration and, in many cases, agrees not to participate in aggregate proceedings, either in court or before an arbitrator.
Mandatory arbitration clauses in consumer contracts have been controversial. Supporters of such clauses argue that arbitration is cheaper, faster, and more effective as a means for dispute sent. 5 Consumers are deprived ofjury trials; instead their claims are judged by private arbitrators who may seek to ingratiate themselves with companies that frequently use their services. 6 Damage awards may be lower in arbitration than in litigation, though evidence supporting this claim is inconclusive." Critics also maintain that mandatory arbitration of consumer disputes is detrimental to the public interest in open resolution of legal controversies. Arbitration proceedings are typically private and do not result in published opinions; therefore, decisions rendered by arbitrators contribute nothing to the body of law, have little deterrent effect on future wrongdoing, and fail to stimulate interest in legal reform."
Opponents of mandatory consumer arbitration are particularly critical of arbitration agreements in which consumers waive their right to initiate or join in aggregate disputes, in or out of 5.
See, e.g., Richard M. Alderman, Pre-Dispute Mandatory Arbitration in Consumer Contracts: A Call For Reform, 38 Hous. L. REv. 1237 , 1246 -49 (2001 55, 73-74 (2004) (concluding that consumer arbitration clauses are not fully voluntary and restrict consumers' substantive rights); Charles L. Knapp, Taking Contracts Private: The Quiet Revolution in Contract Law, 71 FORDHAM L. Rav. 761, 787-89 (2002) (emphasizing differences in bargaining power); David S. Schwartz, Enforcing Small Print to Protect Big Business: Employee and Consumer Rights Claims in an Age of Compelled Arbitration, 1997 Wis. L. REv. 33, 36, 58-60, 132 (1997) (emphasizing adhesion); Jean R. Sternlight, Creeping Mandatory Arbitration: Is it Just?, 57 STAN L. Rav. 1631 , 1648 -53, 1671 -72 (2005 (cataloguing criticisms).
6. Studies finding that consumers often win contested arbitrations, according to these critics, are unrepresentative because they involve relatively sophisticated consumers. See Budnitz, supra note 5, at 320-21; Sternlight, Creeping Arbitration, supra note 5, at 1659 (same). 7. Estreicher, supra note 1, 565 tbl. 4 (2001) (showing lower median awards in arbitration of employment cases); Schwartz, supra note 5, at 64-65 (reviewing imprecise evidence and noting that limited empirical evidence raises a serious concern). 8. See Theodore Eisenberg & Elizabeth Hill, Arbitration and Litigation of Employment Claims: An Empirical Comparison, 58 Disp. RESOL. J. 44 (Nov. 2003-Jan. 2004 ) (finding no significant difference between litigation and arbitration awards); Neil Vidmar & Jeffrey J. Rice, Assessments of Noneconomic Damage Awards in Medical Negligence: A Comparison of Jurors with Legal Professionals, 78 IowA L. REV. 883, 890-93 (1993) (statistical tests on arbitratormock juror samples yielded no statistically significant difference in the median or mean awards); Donald Wittman, Lay Juries, Professional Arbitrators, and the Arbitrator Selection Hypothesis, 5 Am. L. & ECON. REv. 61 (2003) (finding little evidence of difference between juror and arbitrator outcomes in California automobile accident cases).
9. See Alderman, supra note 5, at 1262-64 (arguing that arbitration detracts from development of law); Richard C. Reuben, Democracy and Dispute Resolution: The Problem of Arbitration, 67 LAW & CONTEMP. PROBS. 279, 298-303 (2004) (finding mandatory arbitration to be incompatible with democratic values); Sternlight, supra note 5, at 1661-65 (discussing transparency, public education, and the rule of law). arbitration.' 0 Class actions and other forms of aggregate dispute resolution, they argue, are necessary to apprise consumers of corporate malfeasance, to make litigating small claims economically viable, and to hold companies accountable for wrongdoing that results in small losses to many customers. Thus, waivers of aggregate dispute resolution defeat both the rights of individual consumers and the public's interest in enlisting private litigants to enforce the law." Avoiding aggregate actions may save money for companies, these critics say, but there is no guarantee that the savings will be passed on to consumers, and in any event public interests in law enforcement trump private interests in lower prices for consumer products.
Mirroring this public policy debate is a vibrant pattern of litigation pitting consumers and consumer advocates against big corporations. Arbitration clauses are raised by corporate defendants in such cases as a defense against class action treatment. 2 Plaintiffs typically contend that standard-form contract provisions combining mandatory arbitration with class action waivers are unconscionable under state contract law.' 3 In the ensuing litigation, the parties have vigorously debated the justifiability of arbitration clauses, with major trade and consumer organizations participating as amici curiae on the expected sides. 4 L. REv. 157, 170-77 (2006) (arguing that low value claims are not viable on an individual basis, leaving companies unaccountable for violations of law); Schwartz, supra note 5, at 53 (referring to "Corporate Self-Deregulation"); Sternlight, supra note 5, at 1251-52 (arguing that companies use arbitration to shield themselves from legal liability); Sternlight &Jensen, supra note 10, at 85-92 (arguing that financial and informational obstacles to arbitration allow companies to escape liability Leonard v. Terminix Int'l Co., 854 So.2d 529, 538 (Ala. 2002 ), Kinkel v. Cingular Wireless, 857 N.E.2d 250, 277 (IIl. 2006 ), Schwartz v. Alltel Corp., No. 86810, 2006 -Ohio-3353, 36, 2006 WL 2243649 (Ohio Ct. App. June 29, 2006 
SUMMER 2008]

University of Michigan Journal of Law Reform
A growing body of literature attempts to measure the incidence of mandatory arbitration in different types of contracts. The literature to date, however, has been limited because it examines only particular types of contracts and does not control for the contracting parties. This study adds to the literature by investigating whether particular firms vary use of arbitration clauses depending on the type of contract. Do firms uniformly include arbitration clauses, or do they vary their practice based on the nature of the contract? Our aim is to explore whether firms are consistent in their contractual practices across consumer and nonconsumer contracts.
The results are striking. Over three-quarters of the studied companies' consumer agreements provided for mandatory arbitration of disputes. 17 Yet less than 10% of their negotiated nonconsumer, non-employment contracts included arbitration clauses.' 8 The absence of arbitration provisions in the great majority of negotiated business contracts suggests that companies value, even prefer, litigation as the means for resolving disputes with peers. The systematic eschewing of arbitration clauses in business-to-business contracts also casts doubt on the corporations' asserted beliefs in the superior fairness and efficiency of arbitration clauses.
Given that large corporations reveal a clear preference for litigation over arbitration in their business-to-business contracts, the frequent inclusion of mandatory arbitration clauses in consumer contracts requires explanation. One plausible hypothesis is that these provisions are intended to preclude aggregate dispute resolution by remitting the consumer to an individual action before an arbitrator. The strategy of precluding aggregate treatment of consumer grievances is potentially beneficial to corporations because few individual consumers will find it worthwhile to pursue their claims on an individual basis, either in litigation or in arbitration. To the extent these clauses are effective at preventing aggregate dispute resolution, therefore, they may eliminate any effective consumer remedy for defective products or services. [VOL. 41:4
Arbitration 's Summer Soldiers
Part I of this Article discusses prior empirical research on arbitration clauses and outlines our research hypotheses. Part II describes the data, Part III reports the results, Part IV discusses the results, and Part V provides additional evidence for our thesis.
I. PRIOR RESEARCH AND HYPOTHESES
Prior Research. Empirical studies show a reasonably consistent pattern of arbitration clause use. The data show that arbitration clauses appear more frequently in consumer agreements than in other contracts, but also that substantial variation exists across types of contracts. In the securities industry, arbitration clauses are routinely used for resolving disputes between brokers and customers.' 9 Linda Demaine and Deborah Hensler report arbitration clauses in about 35% of consumer contracts with rates varying by the type of contract; for example, 69% of twenty-six consumer financial contracts, including credit card contracts, contained arbitration clauses compared to 0% of twenty consumer food and entertainment contracts." Florencia Marotta-Wurgler found that about 6% of 597 online end-user software license agreements contained arbitration clauses, 2 ' although some of these would not necessarily be consumer contracts. Elizabeth Rolph, Erik Moller, and John Rolph found that 9% of a sample of California physicians and hospitals used arbitration agreements, 2 2 but it was reported at about the same time that the health care and health insurance industries had begun to require customers to agree to binding arbitration. 3 In a study of nonconsumer contracts, Eisenberg and Miller reported arbitration clauses in about 11% of material contracts of large corporate firms. 24 As in the case of consumer agreements, the rate of arbitration clauses in material contracts 19 
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University of Michigan Journal of Law Reform varied substantially depending on contract type. For example, onethird of licensing agreements contained arbitration clauses, whereas none of the trust agreements studied contained such clauses. 25 Employment contracts of senior executives have relatively high rates of arbitration clauses, with reports of clauses in 41.6% and 37% of executive contracts, 26 rates that exceed the approximately one-third rate Demaine and Hensler reported for consumer contracts.
Contract-level studies, however, cannot fully reveal individual firms' preferences with respect to arbitration and related clauses. Studying a firm's pattern of arbitration clause use provides information about the firm's true preferences about arbitration clauses. To detect firm-level patterns, one should observe multiple contracts per firm across a range of contractual situations. This is the research strategy employed in this Article.
Hypotheses. Our core hypotheses are simple. First, the companies we studied, or organizations to which they belong, have publicly endorsed the virtues of arbitration, particularly in the context of challenges to pre-dispute arbitration clauses and related class action waivers in consumer agreements. Arbitration, they maintain, "takes less time and costs less than litigation;" 2 7 it is "fair and effective; " , s and it offers "a quick, cheap, and easy dispute resolution mechanism"29 that is "more efficient '30 than resolving disputes through litigation. Based on these assertions, we would expect that companies would consistently contract for dispute resolution through arbitration in all types of contracts and disputes.
Second, the stated justifications for mandatory arbitration typically apply to all types of disputes; they do not distinguish between consumer and other cases, for example. Thus our second hypothesis is that contracts will consistently require arbitration regardless of the nature of the contract or the identity of the counterparty.
Third, arbitration clauses are one of a suite of possible dispute resolution clauses present in many contracts. Most closely related to arbitration clauses are contract terms relating to jury trials. Arbitration clauses preclude litigation and, therefore, constitute a way of effectively avoiding jury trials. But mandatory arbitration clauses are not the only way to avoid a jury. In the federal courts and in most states, contract terms expressly waiving jury trials preserve access to court but avoid jury trials."' Some tort reform proponents regard jury trials as a distinct source of problems with the U.S. legal system. 32 Some researchers claim that juries are poorly suited to address matters of punitive damages. 3 And large jury awards have been made in litigation between business firms. 4 By agreeing ex 31.
Knowing and voluntary pre-dispute contractual waivers of the civil right to a jury trial are enforced in federal courts. See, e.g., Leasing Serv. Corp. v R.5Tn 53, 71 (1996) . California and Georgia reject at least some pre-dispute waivers. See, e.g., Grafton Partners v. Superior Court, 116 P.3d 479, 492 (Cal. 2005 ) (rejecting waiver of jury right); Bank South, N.A. v. Howard, 444 S.E.2d 799, 800 (Ga. 1994) (limiting waiver of jury solely to when parties make no demand for a jury trial, or agree by stipulation filed in court); see also Miss. R. Civ. P. 38(b) ("The court may, in its discretion, require that the action be tried by ajury notwithstanding the stipulation of waiver.").
32. This widely held corporate view regards juries as increasing the risks and costs of trials because they decide the questions put to them on the basis of legally irrelevant factors rather than according to the evidence and applicable law. E.g., John Lande, Failing Faith in Litigation? A Survey of Business Lawyers' and Executives' Opinions, 3 HARV. NEGOT. L. REV. 1, 51-52 (1998 ante to avoid jury trials, businesses can avoid the perceived risk of a runaway jury granting possibly bankrupting. Based on the business community's expressed attitudes towards juries, one expects businesses to seek to avoid that risk. Our third hypothesis, therefore, is that even when an arbitration clause is absent, contracts will waive jury trials for all types of contracts and counterparties.
II. DATA DESCRIPTION
We identified a number of companies with significant market shares or name recognition in the telecommunications, credit, and financial services industries. Most are in the top 100 of American companies listed in Fortune magazine's annual ranking; 5 others are close to the top 100 or are well-known within the relevant consumer sector. Next, we collected consumer agreements drafted by the companies. Some of these were available to anyone visiting the web site on which the company marketed its products. Others were available through a link or window that appeared during the process of placing an order. Others were available only by mail after ordering the company's product. 3 6 We searched for versions of these agreements current in July and August, 2007. In the industry sectors we studied, consumer agreements typically regulated an ongoing relationship between the company and the consumer, such as phone service, brokerage, or credit.
We then searched for negotiated agreements entered into by the same companies. Our sources for these contracts were the companies' Form 8-K and Form 10-K filings during the period from January 1, 2006 to August 13, 2007 . The SEC requires registered companies to file current and annual reports listing, among other 407855 (Cal. App. June 4, 1996) 36. For example, Walmart (Fortune's #1) provides credit card applicants with a disclosure statement at the time of application, then mails the full consumer agreement to the customer when the application is accepted. Telephone requests for an advance copy of the agreement, prior to submission of an application containing personal financial information, were declined on the ground that the company did not furnish its contracts to "just anyone." Telephone Interview with Walmart Customer Service (June 15, 2007) . The consumer contract that Walmart sends is in fact a contract with GE Money Bank. [VOL. 41:4 things, contracts that materially affect the financial condition of the company. 7 Contracts filed by the companies we studied included stock purchase agreements; credit and security agreements; loan pooling and service agreements; employment agreements; and various agreements relating to benefits and incentives for key employees. Given the economic significance of these contractsimplied by their inclusion in Forms 8-K and 10-K-we assume that they were negotiated with care.
Our data include 26 consumer agreements drafted by 21 companies and 164 negotiated, material contracts entered into by the same companies. Fourteen of the negotiated contracts were employment agreements. Sorting by industry, seven of our companies (accounting for seven consumer contracts and sixty-three negotiated contracts) provide telecommunications services; five companies (accounting for seven consumer contracts and thirtyeight negotiated contracts) provide "triple play" cable services (CATV, Internet, and phone); four companies provide securities services (accounting for four consumer agreements and thirtythree negotiated agreements); three companies are commercial banks (accounting for five consumer agreements and fourteen negotiated contracts); two companies issue retail credit cards (accounting for two consumer contracts and eight negotiated contracts); and one company is a financial credit company (accounting for one consumer contract and eight negotiated contracts). Table 1 reports the companies studied and the number of each kind of contract for each company. 'GE Money Bank describes itself as "the consumer and small business financial services unit of General Electric."' 4 Sources. Authors' collection of consumer contracts: EDGAR database Form 8-K and Form 10-K filings, Jan. 1, 2006 1, to Aug. 13, 2007 We coded both consumer agreements and negotiated contracts for the presence of mandatory arbitration clauses, 39 class action waivers, jury trial waivers, choice of law provisions, forum selection clauses, and provisions for payment of costs, including attorneys' fees. If the contract required arbitration, we coded for waivers of class arbitration, waivers of class action treatment, rules governing arbitration, arbitration venue selection, and provisions on fees. We also noted and coded for a fairly common non-severability provision stating that, in the event that a waiver of class treatment is found to be unenforceable, the entire agreement to arbitrate is nullified.
III. EMPIRICAL RESULTS
We report results for (1) arbitration clauses, (2) waivers of class treatment and related terms, and (3) waivers ofjury trial. [VOL. 41:4
A. Arbitration Clauses, Class Action Waivers
Arbitration's Summer Soldiers cluded mandatory arbitration clauses. This rate can usefully be compared with the arbitration clause rates in the material contracts in the EDGAR data base. The EDGAR material contracts can subdivided into employment contracts and other contracts. Over 90% of the EDGAR employment agreements included arbitration clauses. 40 The consumer contracts and employment contracts arbitration clause rates are strikingly different from the rates in nonconsumer material contracts (contracts in the EDGAR database other than employment contracts). These material contracts included arbitration clauses only at about a 6% rate. The difference between the nonconsumer contract rate and the rate for consumer and employment contracts is highly statistically significant (p<0.001). Even including employment contracts, less than 10% of the negotiated contracts we examined contained arbitration clauses. 41 At the individual firm level, only eight of twenty-one firms had any nonconsumer, nonemployment contract that provided for arbitration. None of these eight firms provided for arbitration in more than one material contract. In sum, the data establish that the large companies in our data overwhelmingly selected arbitration as the method for resolving consumer disputes and permitted litigation as the method for resolving business disputes. 
B. Waivers of Class Treatment and Related Terms
The pattern of class-related provisions in these contracts is also instructive. Table 3 shows that every consumer contract with an arbitration clause also included a waiver of classwide arbitration. Table 4 shows that, in 60% of the consumer contracts that contained mandatory arbitration clauses, companies' contracts deemed those clauses void if the arbitration process allows for classwide activity. 2 Table 5 shows that, independent of arbitration clauses, 80% of consumer contracts waived class action litigation rights. Moreover, in a result not shown in the tables, the presence of a clause waiving class action litigation rights only appeared in contracts with arbitration clauses. No litigation class action waivers were found in consumer or other contracts in the absence of an arbitration clause.
These three clauses-waivers of classwide arbitration, nonseverability clauses voiding the arbitration agreement in the event classwide arbitration is granted, and waivers of class action litigation-are each significantly more prevalent for consumer than for business-to-business and employment contracts. The differences in all three tables between consumer and nonconsumer contracts are statistically significant at p<0.001. Table 6 reports on the pattern of jury trial waivers. The table's leftmost two columns limit the sample to contracts not containing mandatory arbitration clauses to isolate jury trial clauses in contracts in which jury trial clauses are unaffected by arbitration clauses. Column (1)'s and (2)'s "Material contract" rows show that only about 25% of 138 material contracts contained express jury trial waivers. This is consistent with prior work on jury trials, which shows low rates of jury trial waiver, about 20%, for large SUMMER 
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corporations' business-to-business contracts. 43 Interestingly, none of the consumer contracts that lacked mandatory arbitration provisions contained waivers of jury trial. Columns (3) and (4) account for the fact that arbitration clauses implicitly waive jury trials. Treating arbitration clauses as jury trial waivers results in only about 30% of material contracts precluding jury trials-a result consistent with Eisenberg and Miller's prior study. 4 The situation is otherwise with respect to consumer and employment contracts. Because these contracts had high rates of mandatory arbitration, most of these contracts effectively avoided juries even when they lacked an explicit jury trial waiver. 1,2006 to Aug. 13, 2007 and (4) treat arbitration clauses as jury trial waivers.
IV. DISCUSSION
None of our hypotheses was confirmed. The companies in our data set do not uniformly include arbitration clauses in their contracts; less than one quarter (23.7%) of the contracts studied contained such clauses. Nor is the pattern of mandatory arbitration uniform across contract type. Arbitration clauses appear routinely in employment contracts (92.9%), frequently in consumer contracts (76.9%), and rarely in material nonemployment nonconsumer contracts (6.1%). And the companies in our data set 43.
Eisenberg & Miller, supra note 32, at 553 tbl.2. 44.
Because arbitration clauses opt out of all litigation, arbitration clauses may reflect a dislike ofjudges as well as juries as decision-makers. Id. at 552-53. [VOL. 41:4 do not routinely flee jury trials. Only 24.1% of the contracts contained explicit waivers of jury trials. Even when arbitration clauses are treated as jury trial waivers the overall rate of jury trial waiver was only 41.2%. As in the case of arbitration clauses, the pattern differs depending on the type of contract: because so many employment and consumer contracts contained arbitration clauses, the effective jury trial waiver rates for these contracts were also high when arbitration clauses are considered jury waivers.
What explains these results? The low rate of mandatory arbitration clauses in material nonlabor contracts suggests that the companies in our data set did not, in fact, view the purported advantages of arbitration as compelling when it came to resolving important business-to-business disputes. This result suggests reasons for doubting the arguments of some arbitration advocates, which would imply that rational actors would always prefer arbitration over litigation.
Other explanations, more favorable towards arbitration, can be proposed. As noted in Eisenberg and Miller's prior work, for example, bargaining dynamics may deter parties from demanding mandatory arbitration even when arbitration would be in the joint interest of the parties (the reason is that demanding arbitration could signal that the party may be inclined to breach the contract).45 Alternatively, perhaps the parties anticipate that they might agree ex post to arbitrate disputes, and thus their failure to agree to ex ante mandatory arbitration is not, strictly speaking, an outright rejection of arbitration (although, in this case, their revealed preference for keeping the litigation option open does indicate that they believe litigation might be preferable in some or even many cases) . It appears, however, that the simplest explanation is the most plausible: the parties' revealed preference indicates that arbitration, for them, is often seen as less desirable than litigation as a means for resolving disputes.
Also requiring explanation is the remarkable contrast between employment and consumer contracts, with high rates of mandatory arbitration, and material nonemployment contracts, with low rates of arbitration. In the case of employment contracts, we conjecture that both parties perceive a need for confidentiality in the resolution of the dispute. The senior employees covered by these contracts are often in the public eye. Neither the employer nor the
45.
See Eisenberg & Miller, supra note 24, at 369. 46 .
We thank Dan Crane for this suggestion.
47.
Our evidence only includes material contracts in the EDGAR data so we offer no conclusions about these companies' less sizable contracts, or about contracts of smaller companies.
SUMMER 2008] employee stands to gain in terms of reputation of the dirty linen of their dispute is aired in public.
What about the disparity between rates of arbitration clauses in consumer and material nonlabor contracts? Concerns for confidentiality cannot explain these data. The most plausible explanation here is that companies wish to avoid aggregate dispute resolution. 48 The theory is as follows. Companies prefer individual over aggregate dispute resolution because aggregate treatment creates overwhelming settlement pressure"' and because few consumers will seek redress on an individual basis due to lack of information or the small amounts in dispute. 0 Companies could attempt to address this problem by imposing waivers of class action litigation in their consumer contracts. But such waivers would be politically controversial and also would face a risk of being declared unconscionable by courts. The mandatory arbitration clause is a preferable alternative. Such clauses, if effective, may have the same result as class action waivers: they prevent class actions and remit consumers to individual actions which, in light of the stakes, are usually not worthwhile to pursue. But mandatory arbitration clauses are easier to sell and enforce than class action waivers. Because arbitration is often seen as cheaper and simpler than litigation, the company can claim that it is helping rather than hurting its customers. This reduces political costs and also increases the prospects that the clause will be upheld in court. In short, mandatory arbitration offers companies an opportunity to claim that they are concerned for consumer welfare while simultaneously denying their customers any practical avenue for redress.
A possible objection to the theory that companies are using arbitration clauses to avoid group dispute resolution is that such a tactic would be useless if the result was to substitute classwide arbi-
48.
Our study thus provides support for commentators who claim that corporations are including arbitration clauses in consumer contracts as a device to avoid class action litigation. SeeGilles, supra note 11, at 391-412; Sternlight &Jensen, supra note 10. At least one court has taken account of the much higher rates of arbitration clauses in companies' consumer contracts than in the business contracts. Sutton Steel & Supply, Inc. v. BellSouth Mobility, Inc., 971 So. 2d 1257 , 1267 -68 (La. Ct. App. 2007 ) (finding that an arbitration clause contained in defendants' standard form consumer contract was not subject to negotiation with individual consumers but that defendant was willing "to dispense with arbitration provisions in its dealings with non-consumers").
49.
See Richard A. Nagareda, Aggregation and Its Discontents: Class Settlement Pressure, Class-Wide Arbitration, and CAFA, 106 COLUM. L. REv. 1872 REv. , 1879 REv. -95 (2006 (discussing legitimate and illegitimate settlement pressures).
50.
See Issacharoff & Delaney, supra note 11, at 170-77 (noting that consumers cannot afford to arbitrate small claims on an individual basis); Sternlight &Jensen, supra note 10, at 86--87 (same).
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Arbitration ' Summer Soldiers tration for class action litigation. If an arbitration could be brought on a class basis, the advantages described above could be lost. 5 ' But the contracts in our sample also take account of this possibility. Every one of the consumer contracts that provided for mandatory arbitration also contained clauses waiving classwide arbitration. Again, the evidence suggests that the companies wished to avoid all forms of aggregate dispute resolution.
What about the fact that 60% of the consumer contracts that contained arbitration clauses also included non-severability provisions stipulating that if classwide arbitration was ordered, the entire arbitration agreement would be invalid? The presence of these clauses suggests that companies prefer litigation class actions to classwide arbitration. The revealed preference for litigation in this context might reflect the perception that arbitrators are more willing to grant class treatment. Companies may desire to retain the rights to appeal both class certification and any eventual judgment-rights that are more available in litigation than in arbitration. Defendants or defense lawyers have substantial experience in litigating class actions and lack experience with arbitration. They might also believe that they are more likely to win the case before a court or jury than before an arbitrator whose instincts could be to split the difference between the parties' positions. 2 The desire to avoid aggregate dispute resolution procedures also helps explain the interesting pattern of class action waivers in our data. 80% of the consumer contracts that had arbitration clauses also had class action waivers. It is evident, therefore, that the parties who drafted these contracts desired to avoid class actions. Further, all of the class action waivers in our sample were
51.
Classwide arbitrations have been uncommon to date, but some states have accepted the idea. See, e.g., Acorn v. Household Int'l, Inc., 211 F. Supp. 2d 1160, 1172 (N 444 (2003) . The Supreme Court left the availability of classwide arbitration undecided in Green Tree. Id. at 449. It is fair to say, however, that classwide arbitration remains a somewhat controversial and poorly developed means for group dispute resolution.
52.
SeeLongJohn Silver's Restaurants, Inc. v. Cole, 409 E Supp. 2d 682, 687-88 (D.S.C. 2006) (applying a deferential standard of review to an arbitrator's lenient class certification having found certification procedures a matter of contract interpretation rather than state civil procedure); Alan S. Kaplinsky, The Use of Pre-Dispute Arbitration Agreements by Consumer Financial Services Providers, at 12 (2007) (unpublished outline on file with the authors) (advising company lawyers to avoid class arbitration); Mark J. Levin, Drafting a "Bulletproof" Arbitration Agreement and Related Practice Issues, at 6 (unpublished outline on file with the authors) (suggesting that consumer agreement should include a non-severability provision).
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University of Michigan Journal of Law Reform embedded in mandatory arbitration clauses. There were no standalone waivers of class action litigation treatment. Companies appear to recognize that standalone class action waivers are legally vulnerable and also politically controversial, and thus include such waivers only when they can be disguised within the framework of a purportedly pro-consumer arbitration clause.
Other explanations could be advanced for the differences in arbitration rates between consumer and material nonlabor contracts. For example, the bargaining explanation for the paucity of arbitration clauses in business-to-business contracts-the idea that demanding an arbitration clause sends an undesirable signal about propensity to breach-is not persuasive in consumer contracts, where bargaining over contract terms is absent. Because no negative signal is conveyed, there is no reason, in this theory, to omit an arbitration clause. While logically possible, we find this explanation to be implausible. Moreover, while signaling may not be a problem in consumer contracts, adverse selection could be: if arbitrators tend to award some recovery even when the complainant's grievance is baseless, the presence of arbitration clauses in consumer contracts might select for customers with a propensity to breach.
Another possible explanation for the pattern we observe is that companies favor the presumably more costly and more reliable litigation system for the material contracts that may generate major litigation. For small consumer contracts with less at risk, companies are willing to trade access to litigation for the presumably faster, less costly arbitration system. While we cannot discount the possibility that the schedule of costs and benefits varies according to the scale or nature of the controversy, it is not obvious why the tradeoff should favor arbitration for small-scale disputes and litigation for large-scale ones (small claims court may be just as inexpensive as arbitration, for example). More importantly, the hypothesis has a somewhat fictional quality because few consumers will in fact exercise their rights under arbitration clauses.
Our explanation for the observed variance between arbitration clause rates in consumer and nonconsumer contracts is consistent with the most significant prior empirical study on the topic, that of Demaine and Hensler, and also explains differences in reported arbitration rates in our study and theirs. The 76.9% rate of arbitration clauses in our sample of consumer contracts contrasts with the 35.4 rate reported by Demaine and Hensler, a difference that is 53.
Demaine & Hensler, supra note 5.
Arbitration's Summer Soldiers highly statistically significant (p<O.01). 5 4 The explanation for the difference appears to lie in the industries studied. Our study is limited to a fairly narrow range of industries. As described above, only six major industry groups appear in our sample. Demaine and Hensler reported on a wider range of consumer contracts. But isolating some of their contract categories yields an interesting pattern of results. Demaine and Hensler report on five categories of insurance contracts (homeowners', renters', auto, health, and life insurance). Seventeen of twenty-one insurance contracts (80.9%) in their sample provided for arbitration, with none of the three life insurance contracts in their sample containing arbitration clauses. Outside the insurance industry, real estate contracts (two of two contracts), online retail contracts (three of five contracts), gas credit card contracts (four of five contracts), tour operator contracts (three of five contracts), contracts with attorneys (two of three contracts), and financial contracts (eighteen of twenty-six contracts) included arbitration clauses in more than half the contracts studied. A small minority of contracts in twenty-one other consumer contract categories had arbitration clauses. In those twenty-one categories, only eight of ninety-seven contracts (8.2%) had arbitration clauses. There thus appear to be two classes of consumer contract categories: those with a substantial portion containing arbitration clauses and those with a small minority containing such clauses.
Some of the pattern may be explained by industrial concentration. Our high rate of arbitration clauses appears in financial services and telecommunications contracts. Demaine and Hensler similarly report a 69.2% rate of arbitration clauses in financial contracts.' 5 Five credit card issuers dominate their industry, 6 three of whom, JP Morgan Chase, Citigroup, and Bank of America, appear in our consumer contracts data. Similarly, the telecommunications industry has a high level of industrial concentration. 5 ' For the typical consumer today, a mobile phone contract is realistically available from only a handful of companies, including AT&T, Alltel, Qwest, Sprint Nextel, and Verizon, all of which appear in our consumer contracts data.
The variance Demaine and Hensler establish in the crossindustry use of consumer arbitration clauses can be combined with industrial concentration data to suggest at least part of the explanation for the pattern of consumer contract arbitration clauses. Marotta-Wurgler reports an association between industrial concentration in the software industry, as measured by market share, and pro-seller contract conflict resolution terms, including arbitration clauses." Industries for which Demaine and Hensler find low arbitration clause rates, including apartment rentals, grocery stores, cultural/sports events, and restaurants, lack the levels of industrial concentration present in the credit card and telecommunications industries.
The low-arbitration-clause rate industries also lack firms with millions of similarly situated customers affected by central company policy. In contrast, cell phone and credit card companies face a substantial economic threat due to their millions of customers. Intentional or intentional acts that deprive millions of customers of small amounts threaten financial and telecommunications firms only if customers can aggregate their claims. Industrial concentration and the varied risks of aggregate litigation thus suggest an explanation for the pattern of consumer contract mandatory arbitration clauses.
Finally, what explains the results on jury trial waivers? As noted, our hypothesis that companies would routinely flee juries was not confirmed. Consistent with Eisenberg & Miller's earlier study,' our results suggest that the companies we studied do not, in fact, view juries as undesirable factfinders for many disputes. The six consumer contracts in our sample that did not have arbitration clauses contained no waivers of jury trials, a fact which in itself might suggest that the companies involved preferred jury resolution of consumer contracts. However, when mandatory arbitration clauses are considered as forms ofjury waiver, these companies are seen to flee juries at a high rate (76.9%). Our data are thus consistent with the view that another advantage of mandatory arbitration clauses, from the standpoint of companies, is that they allow companies to 58 [VOL. 41:4 avoid juries while disguising the fact they are doing so in the form of an ostensibly consumer-oriented arbitration clause.'°V .
ADDITIONAL EVIDENCE
Our view that consumer arbitration clauses are used as means for avoiding aggregate dispute resolution finds support in other, qualitative data. Federal and state courts typically have enforced arbitration clauses in standard-form consumer agreements unless they contain specific provisions found to violate state contract law. Recently, however, some state courts, including California's, have found class action waivers in consumer arbitration agreements to be unconscionable and therefore contrary to generally applicable state law, at least when the consumers' claims were too small to support individual actions." Company lawyers responded to these adverse decisions by softening other terms pertaining to arbitration, while retaining the class action waiver. For example, companies may subsidize the costs of arbitration, use larger print for arbitration clauses, or may permit customers to opt out of arbitration (within a short time after purchasing the product) .6 The apparent purpose of these "kinder and gentler" arbitration clauses is to avoid the appearance of one-sidedness, and thus to protect both the basic choice of arbitration over litigation and the connected waiver of class proceedings from challenges based on unconscionability. 5 62. E.g., Scott, 161 P.3d at 1007 ("Cingular contends that it has cured any concerns about access to a remedy by promising to pay all AAA filing, administrative, and arbitrator fees unless the arbitrator finds the claim frivolous, and by promising to pay the attorneys fees under certain circumstances.").
63.
See Levin, supra note 52, at 3, 7-8 ("Ironically, the best way to ensure that [an] arbitration clause will be enforced is to give the consumer or employee the right to reject it").
One recent case, Berensen v. National Financial Services, 485 F.3d 35 (1st Cir. 2007), might be taken as evidence that companies prefer to arbitrate, rather than litigate, consumer claims, even when class action is not an issue. In Bernson, brokerage customers sued Fidelity for failure to pay interest on funds debited from their account for electronic bill payments but held for several days before bills were paid. Id. at 37. After the district court refused to certify the plaintiffs as a class but also refused to grant summary judgment on some of the plaintiffs' individual claims, Fidelity went on to argue strenuously (but unsuccessfully) for arbitration of the remaining individual claims. Id. at 38-40 However, Fidelity knew at this point that the district court viewed the interest claims as potentially viable; therefore its SUMMER 2008] 
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Moreover, apart from the role of arbitration clauses in shoring up the validity of class action waivers, it is not clear why consumer arbitration would appeal to companies. Particularly when the company has agreed to subsidize a portion of the consumers' costs, fair arbitration provides little clear advantage for companies. Arbitration may be cheaper, but a cheaper forum invites more claims. Compensatory claims arising under the types of consumer agreements we studied are inherently limited by the modest stakes of consumer contracts; therefore, civil juries are unlikely to assess large damage awards. Companies may worry about punitive damages in court, but arbitrators are usually capable of awarding punitive damages, and contractual provisions barring punitive damages in arbitration increase the chance that the arbitration clause will be stricken as unconscionable." Companies might also worry about the res judicata effects ofjudicial decisions in favor of consumers. Yet the Restatement of Judgments accords the same effect to adverse outcomes in arbitration as it does to adverse outcomes in court. 65 In any case, collateral estoppel may not be available if courts (or arbitrators) have reached varied conclusions in prior cases. 6 Finally, it is possible that companies, as repeat players in arbitration and the source of much business for arbitrators and the organizations to which they belong, anticipate favoritism from arbitrators. Yet studies do not show that biased outcomes have emerged. 6 ' Thus, from the perspective of corporate self-interest, concern over class actions remains the most likely explanation for the prevalence of arbitration clauses in consumer agreements.
On balance, we believe our data support the inference that the companies in our sample do not view consumer arbitration as offering a superior combination of cost savings, expeditious decision-making, consistency, and justice. Rather, they view consumer arbitration as a way to save money by avoiding aggregate dispute resolution. Our data do not allow us to draw firm conclusions as to the social utility of this strategy. If aggregate group dispute resolution, on balance, harms the interests of society (because, for example, it imposes high transactions costs while achieving little in the way of deterrence or compensation for harm), then devices that avoid aggregate treatment, including mandatory arbitration clauses, can be seen as socially beneficial. Consumers and others could benefit from these clauses because companies could pass cost savings on to their customers. On the other hand if aggregate dispute resolution does have net social benefits, then devices such as mandatory consumer arbitration clauses can reduce overall social welfare. These social welfare calculations depend on market conditions beyond the scope of our study.
CONCLUSION
Corporations regularly defend their use of mandatory consumer arbitration clauses by asserting arbitration's superior fairness and efficiency over traditional litigation. However, corporations' selective use of arbitration clauses against consumers, but not against each other, suggests that their use of mandatory arbitration clauses may be based more on strategic advantage than on a belief that corporations are better serving their customers.
The growth of mandatory consumer arbitration clauses appears to be part of a broader initiative by corporations to preclude or limit aggregate litigation. Other industry-supported statutory initiatives-the Private Securities Litigation Reform Act ("PSLRA") 6 8 and the Class Action Fairness Act of 2005 ("CAFA") 69 -have limited or modified class action practice. But these initiatives merely raised the bar for successfully aggregating small claims. Notwithstanding the enactment of the PSLRA and CAFA, many class actions continue to proceed in both state and federal court. 0 In comparison
